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WALLER, PRESIDING JUSTICE, FOR THE COURT:

1. Freddie Waker was convicted of datutory rgpe and sentenced to serve two concurrent life
sentencesin the custody of the Missssippi Department of Corrections. The trid court denied Waker's
request for anew trid or inthe dternativejudgment notwithstanding theverdict. Ongpped, heraisesthree
issues (1) thet thetrid court erred in admitting into evidence atowd containing semenwhich had not been

sdettificaly identified as his (2) thet the trid court ered in admitting recordings of his tdephone



conversations with the victim; and (3) thet the verdict was based on insufficient evidence and was contrary
to the weight of the evidence
2. Hnding that the admisson of the towd viodlated the M.R.E. 403 unfar prgudice $andard, we
reverse and remand for anew trid.

FACTS
13.  Freddie Waker ran anightly jenitorid services busnessin Jackson. In January of 1999, he met
“Mother” and they developed afriendship, which was both professiond andintimate. “Mother”, awidow
since 1995, cared for her four children in addition to providing nightly deening services. Because of his
pogtive rgpport with the children, Walker and “Mother’s’ rdaionship evolved to a point where he was
funished akey to their home, which he frequented.
4. Inmid-April 2000, schoal officidscontacted “Maother” and informed her of rumorsdrculaing thet
Walker had sexudly assaulted M.M., her thirteen-year-old daughter. \When confronted, both Walker and
M.M. denied that such attacksoccurred. Neverthdesson April 21, 2000, “Mother” had M.M. examined
by Dr. Harriet Hampton, a specidist in pediatric and adolescent gynecology.  The examination proved
incondusve asto vagind penaration. Dr. Hampton tedified thet during this vist she was informed by
M.M. thet shehad been previoudy sexuelly abused by her older brother (“Brother”) whollived inthe house
during the period that the offenses, which are the subject of this goped, were dleged to have occurred.
Bdieving the rumors untrue, “Mother” and Waker continued their relationship.
%.  InAugus of 2000, “Mather” became concerned about her children’s attivities, epedidly those
of “Brother”, and “bugged’ the family tdephoneline. To her dismay, she incidentally recorded severd
sxudly suggedtive conversations between Waker and M.M. Immediatdly, “Moather” contacted the

Jackson Palice Department and had M.M. examined by aphyscian.  On August 23, 2000, Dr. James



Cloy conducted a pdvic examinaion and found evidence of vagind penetration and no intact hymen.
Walker was questioned by the authorities and subsequently arrested.

6.  Wadker, 45, was prosecuted on two counts of capitd rgpe. However, he dlegedly sexudly
assaulted M.M. six times from May of 1999 until August 15, 2000. During the trid, severd witnesses
tetified for theprosecution, induding: Mather, M.M., Dr. Cloy, Dr. Hampton, and Detective Kim Harrison
of the JPD child protection unit.

7. Theprosscution’'smogt critical pieces of evidence were the recorded conversations and atowe,
whichdlegedly had Waker' ssemen onit. In the recorded conversations, Walker told M.M. that shewas
“sexy” and “gppeding” and discussed kissng her. Prior to trid, thetrid court denied Waker'smationin
limine to exdude the taped converstions.

18.  With regardsto the towd, the prosecution recaived it from “Mother” in August of 2000. It was
dlegad thet fallowing one the attacks in the family’ sliving room, Walker usad the towd to dean himsdlf.
Seaing this M.M. went updtairs only to return after Walker hed left. M.M. then retrieved an additiond
towd from“Mothe’s’ bedroom, which shewrgpped the soiled towd inand hdd until givingit to“ Maother”
in August of 2000. Thisincdent was dleged to have occurred in August of 1999, but was not made part
of theindictment.

9.  Priortotrid, Waker filedamoation to suppressthetowd. Heargued that, without any confirmation
that the semen was his, there was no connection between the towel and him and thét its admisson would
violae hisright to afair trid. After due condderation, thetrid court denied the maotion.

110. Wadker rases severd issues on gppedl.

DISCUSSION



l. WHETHER THE TRIAL COURT ERRED BY ADMITTING

A TOWEL ASEVIDENCE OF AN ALLEGED PRIOR BAD

ACT PURSUANT TO M.R.E. 401, 402, 403 AND 404(B).

111. Rdying on M.RE. 404(b), the State argues that the towe was admitted because as evidence to
asmilar, prior offenseit corroborated the charges in the indictment; showed Waker's lustful digpodition
toward M.M.; and showed the probebility that he committed the crime. Further, the State maintains thet
the probative vaue outweighs any prgudicd effect and that therefore thereisno M.R.E. 403 violetion.
12. “A trid judge enjoys agreat ded of discretion asto the rdevancy and admissibility of evidence
Unlessthejudge abusesthisdiscretion so asto be prgudicia to the accused, the Court will not reversethis
rding." Jefferson v. State, 818 S0.2d 1099, 1104 (Miss. 2002) (quating Fisher v. State, 690 So.2d
268, 274 (Miss. 1996)). See also Hill v. State, 774 So.2d 441, 444 (Miss. 2000); Crawford v.
State, 754 S0.2d 1211 (Miss. 2000); Gilley v. State, 748 So0.2d 123, 126 (Miss. 1999); Hughes v.
State, 735 S0.2d 238, 269 (Miss. 1999).

113. M.RE. 404 provides, in pat:

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or
actsisnot admissble to prove the character of aperson in order to show thet heactedin
conformity therewith. It may, however, be admissblefor other purposes such asproof of
moative, opportunity, intent, preparaion, plan, knowledge, identity, or aasence of mistake
or accident.

114. Thedecidon of thetrid court to admit the towd was based on Crawford v. State, 754 So.2d
1211, 1220 (Miss. 2000); Hicksv. State, 441 So.2d 1359 (Miss. 1983); andBarbetta v. State, 738
S0.2d 258 (Miss. Ct. App. 1999), which gand for the generd rule that in the prosecution of sexud
offenses, evidence of prior sexud acts between the accusad and the victim is admissble to show the

accused' sludtful, lasavious digpodtion toward the particular victim, epedidly in drcumdtanceswherethe



vidimis under the age of consant. See Crawford, 754 So.2d a 1220; Hicks, 441 So.2d at 1361,
Barbetta, 738 So.2d at 260.
115.  ThoughM.M. tedtified regarding how sheretrieved thetowd , the prosecution’ sfallureto postively
connect the semen on the towd to Waker rendersthetowd inadmissble. To smply admit such atowd,
without employing the avallable scientific means for authentication, falls the unfair prgudice Sandard st
forthin M.R.E. 403, infringed upon Waker’ sright to afar trid, and served only to boldter thetestimony
of the prosecution'switnesses. See generally Crawford, 754 So.2d a 1220 (Rule 403 isan ultimate
filter through which dl otherwise admissible evidence must pass). With no direct link to the accused, a
soiled towd would tend to mideed, confuse, and indite prgudicein thejury, espedidly inacgpitd rapetrid
invalving a13-year-old victim.
116.  Furthermore, the towe was not properly authenticated. M.R.E. 901(a) provides

() General Provision. The requirement of authentication or identification as a

condition precedent to admissihility is stisfied by evidence sufficent to support afinding

thet the matter in question iswhat its proponent daims
“Under M.RE. 901, authentication and identification are conditions precedent to admissibility. Generdly
these sarve smply to establish that ametter iswhat itisdamedtobe” Jonesv. State, 798 So.2d 592,
593 (Miss. Ct. App. 2001); See also Robinson v. State, 733 So.2d 333, 335 (Miss. Ct. App.
1998)(“ Tesimony thet aparticular materia isacontrolled substanceisof nordevanceunlessthe Stated o
proves the defendant's connection to that particular substance”) Without confirming whether the semen
on the towe indeed belonged to Walker, the prosecution submitted the towd as atowd sained with his
smen.
917.  Not addressed by @ther party or thetrid court wasthisCourt’ sopinioninWinston v. State, 754
S0.2d 1154 (Miss. 2000). On cetiorari, this Court affirmed in part and reversed and rendered inpart a
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decison by the Court of Appedls afirming the conviction of capitd rgpe. See al so Winston v. State,
726 S0.2d 197 (Miss. Ct. App. 1998). Rdevant to theingant gpped isthat though therewasno physcd
evidence collected by the rgpe kit or otherwise linking Wington to the victim, the conviction was afirmed
based on the tetimony of the victim, her rdatives, the responding policeman and the examining doctor
Winston, 754 So.2d at 1156.* Like our decigon in Winston, we do not suggest today that physica
evidenceis needed to uphold aconviction of capitd rgpe. Winston, 754 So.2d at 1156.

118.  In Winston, the child tedtified she sopped by Wington's home because he was supposed to
provide her lunch. While edting, Wington began fondling her and carried her off to hisbedroom, wherehe
forced her to engagein various sexud acts. At some point, members of the vidimis family, induding her
mother, cameto hishomelooking for thechild. Wingoninitialy daimed thet the child wasno longer there,
however after the child' s voice was heard from the back of the house, he produced the girl. Because she
wascrying and her dothesweredisheve ed, themother was suspiciousand asked thevictimif Winston hed
touched her. Though sheinitidly denied it, after being dapped by her mother the victim admitted to her
family membersthet hehad molested her. At thistime, the police were cadlled to Wingon'shome. Asdid
the members of the victim'sfamily, the officer later tedtified that the victim' s pantsand shirt were open and
thet her breestswere exposed.  The officer drove the victim to the hospital where the emergency room
physidanadministered argpeexaminaion kit. Thedoctor tedtified that from theexamination he determined
thet the victim had engaged in intercourse within the two preceding hours.

119.  InWinston, the results from the crimelab tests on the rapekit did not link Wingon to the victim.

Winston, 754 So.2d a 1155. UnlikeWinston, no rape kit was conducted on M.M. because of thetime

! However, this Court noted that the Court of Appedlserroneoudy stated that Winston waslinked
by blood-type matching to the semen sample teken fromthevictim. 1d. at 1156.
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|apse between the dleged molestation and the time it wias reported. Other then the testing for semen, no
|ab tests were conducted on the towel.

120. Deective Kim Harison, theleaed invedtigator, tedtified thet the Jackson Police Department Crime
Lab recaived bath the towd and samples of blood taken from Walker. Detective Harrison tedtified thet
no blood samples were taken from other individuds  Katina Robins, who spedidizesinforensc serology
a the JPD arime lab, tedtified that she secured a sample of the semen present on the towd and placed it
in afreezer pack to be presarved for further serologicd testing. However, neither witness could provide
areason why, despite their efforts to obtain and presarve samples from the defendant and thetowd, thet
no further serologicd testing was conducted.

121. We ae nat faced with a Stuation where the victim was found in the suspect’s house under
ugpidous conditions, coupled with his suspicous conduct, and then immediatdy driven by apalice officer
to the hospitd where argpe kit was adminisered. Though the rape kit did no disdose physicd evidence
to link Wingon to therape, the physidan conduded, bassd on hisexamination, thet the victim had engeged
in intercourse within the preceding two hours. See i1d. Here there was no immediae investigation of the
reported incidents.

122. Intheindant case, thenead for stentifictesingisdear. Arg, therewastestimony thet a onepoint
the child daimed to havebeen sexudly assaulted by her dlder brother. Second, thesexud atackscharged
in the indictments dlegedly occurred in June and August 2000. However, the samen on the towe
resulted from asexud attack in August of 1999.

123.  Becausetheprosecution faled tolink the semen onthetowd to Waker, wefind that theadmisson
of the towd violated M.R.E. 403 and reverse. In accordance with the suggestions of the prosecution’s

caimindogig, further saentific tesing is necessay.



. WHETHERTHETRIAL COURT ERREDBY REFUSINGTO
GRANT WALKER’S MOTION IN LIMINE SEEKING TO
PROHIBIT THE INTRODUCTION OF AUDIOTAPE
CONVERSATIONS IN VIOLATION OF M.R.E. 401, 402,
AND 403.

24. Wadker dams that during the trid the prosecution played severd irrdevant tape recorded
conversations which unfairly influenced the jury and prejudiced the defense. Relying on our decison in
Raginv. State, 724 S0.2d 901 (Miss. 1998), Waker maintainsthet prosecutionfaledto satis'y M.RE.
401'srdevancy requirement and thet theevidenceviolated unfair prg udicelimitation set forthunder M.RE.
403. The Court disagrees.
125. InRagin, we dfirmed the trid court’s decison to admit audio tapes and transcripts concerning
adrugsde 724 So.2d & 903-04. Discussng the two reguirements for the admisshility of the audio
tapes, the Court stated:

We have announced thet the prasecution must prove the recordings are rdevant pursuant

to Miss R. Evid. 401 aswell as authentic asrequired by Miss R. Evid. 901 before they

are deamed admissible

InMiddlebrook v. State, 555 S0.2d 1009 (Miss.1990) we held the prosecution is

required to lay a substantid predicate before a tgpe recording may be recaived into

evidence. Fird, the recording mugt passthe rdevancy test of Rule 401, i.e, it must have

a"tendency to make the exigence of any fact thet is of conseguence to the determination

of theaction more probable or less probable than it would bewithout the evidence™” Miss.

R. BEvid. 401.
Id. & 903. Asto the second requirement, the Court noted that M.R.E. 901 will be“satidfied if evidence
is introduced which is ‘suffident’ to support a finding thet the matter in question is what its proponent

dams” Id.



126. Here, therecorded conversations, laden with sexud overtones, are dearly rdevant asevidence of
Waker' s digpogtion towadsM.M. ThissatidiestheM.RE. 401. Asfor M.RE. 901, Waker tecitly
authenticated the conversations himsalf.

127.  When questioned by the authorities, Welker explained through his conversations with M.M. he
sought to raise her saf-confidence and by tdling her that shewas “sexy” and “gppeding” he wanted her
to know that athersfound her atractive. Inlight of such explanation, the Court findsthet thetgpesarewhat
they were purported to be (i.e. conversations between Waker and M.M.) and wergect his chdlengeto
thar autherticity.

128.  Whether the evidence presented stisfies Rules 401 and 901 isamétter left to the discretion of the
trid judge. M.RE. 104(3). See also Ragin, 724 So.2d at 903. Without an abuse of discretion, his
decsgonwill beuphdd. I d. (ating Stromas v. State, 618 So.2d 116, 119 (Miss. 1993)). See Butler
v. State, 592 So.2d 983, 984 (Miss. 1991).

129. For thexereasons, thisissue iswithout merit.
[1l. WHETHER THE TRIAL COURT ERRED BY DENYING A

DIRECTED VERDICT ORINTHEALTERNATIVEDENIED

AMOTIONFORNEW TRIAL ANDJ.N.O.V.BECAUSETHE

EVIDENCE WASNOT SUFFICIENT TO SUSTAIN A JURY

VERDICT.
130. Berauseissueoneisdigpostive, we need not addressthisissue.

CONCLUSION

1831. Because the prosecution failed to connect the semen on the towd to Waker, we find that the
towd’ s probative vaue was subdtantialy outweighed by the danger of unfar prgudice Wereversethe
trid court's judgment and remand this case for anew trid conggtent with this opinion.

1832. REVERSED AND REMANDED.



SMITH, C.J., CARLSON, GRAVESAND DICKINSON, JJ., CONCUR. EASLEY,
J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED IN PART BY COBB,
P.J. RANDOLPH,J.,DISSENTSWITH SEPARATEWRITTENJOINEDBY COBB,P.J.,
AND EASLEY,J. DIAZ,J.,NOT PARTICIPATING.

EASLEY, JUSTICE, DISSENTING:
133.  Inmy view, the mgority totaly ignores the overwhedming evidence in this case. Therefore, |
repectfully dissent.

l.

134.  Waker contendsthet thetrid court erred by admitting into evidence atowd with hisaleged semen
onit. Heassartsvariousarguments, such as, (1) thetestimony concerning thetowd isuncorroborated; (2)
the towe isnat linked to him; (3) thetrid court failed to make an on the record finding that the tetimony
wasmore probativethan prgudicad pursuant to M.R.E. 403; (4) thetowd was not admitted into evidence
under a spedific exception of 404(b); and (5) the trid court faled to sua sponte indruct the jury of the
limited admisshility of the evidence. After hearing arguments from the defense and prosecution, the trid
court ruled that the towd could be admitted into evidence.
135. "Atrid judge enjoys agreat ded of discretion as to the rdevancy and admissibility of evidence.
Unlessthejudge abusesthisdiscretion so asto be prgudicia to the accused, the Court will not reversethis
rding." Jefferson v. State, 818 So.2d 1099, 1104 (Miss. 2002) (quoting Fisher v. State, 690 So.2d
268, 274 (Miss. 1996)).
136. Wadker'sagument iswithout merit. The trid court heerd arguments concerning the relevancy of
the towd and whether the admission of the towd was more probative than prgudiad. Induded inthee

arguments was the assartion that the testimony about thetowd was uncorroborated and thetowe was not

linked to Waker. Relyingonlegd algumentsand caselaw andyss which thetrid judge consdered, aited
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at length and gpplied to thefacts of thiscase, he determined that thetowd wasrdevant and more probétive
then prgudicid. Contrary to Walker's assartion, the State cited specific reasoning pursuant to M.R.E.
404(b) for the admisson of thetowd. It istrue that the trid court falled to sua gponte indruct the jury on
the limited admissihility of the evidence. However, thetrid court did give an ingruction on theweght and
credibility of witnessesand evidence. Walker, dso, did not request alimiting indruction by thetrid court.
Theeror, if any, ishamless

137. Atapretrid suppresson hearing a detective and serologist testified about thetowd. The towd
came from the girl’ s house and dlegedy was used by Waker to wipe himsdf after gaculaion following
an unindicted incident that occurred in August 19992 The girl told Detective Harrison about the towel.
While the girl was uncble to gate the number of inddents, she described a few occasons of vagind and
penile intercourse. 1t gppeared that there was a sries of inddents between Waker and the girl. The
detective bdieved thet the girl kept the towe to show the police and corroborate the aleged sexud
incidents between Waker and her. Detective Harrison went to the girl’s home and collected the towes
from her mother.

138. A cimelab serdogigt, KatinaRobhins tedtified that samen of unknown origin was present onthe
towd. Thelab had ablood sample from Walker. However, therewas no test performed to comparethe
samensampleto Waker' sblood sample. Therefore, the semen and Waker’ sblood sample could not be
connected.

139.  The defense argued that the admittance of the towd was irrdevant and more prgudicid than

probetive. The prosecution argued asfollows

2 Walker had atwo-count indictment for statutory rape that occurred in the summer of 2000.
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Thereisadear linedf autharity in the gate which dlowsthe admisshility of such evidence
insex arimes. Theleading case on point isBarbettaversus Sate. | will diteit a 738 So.2d
258.

And according to Missssppi caselaw, and | am refarring directly from the case on pege
259, there is a dear line of cases that authorize the Court and prosecution of sexud
offenses to dlow evidence of other prior sexud crimes of the accused.  Accordingly,
evidenceisgenerally held to beadmissiblewhich showsor tendsto show
prior offenses of the same kind committed by the defendant with the
prosecuting witness.

TheCourt assignsvariousreasonsfor theadmission of thisevidence, such
asweattempted to show corrobor ation of theoffensechar ged, toshow the
intimaterelation between theparties, thelustful disposition of defendant
toward the prosecuting witness, and the probability of his having
committed the offense char ged.

This Court reterated this same reasoning in Crawford versus State, which iscited a 754
So.2d 1211, and [in] whichit saysthet in dl these cases the Court has held that thistype
of evidence, evidence of other sexud offenses occurring between the defendant and the
vidim, isadmissblein thislimited Stuation. And in thisStuation it is

Detective Harrison showed that through her testimony thet thiswasaseries of eventsthet
occurred between the defendant and the victim, that it was not an isolated incident. We
are going to need this - - she sad that she gave this to her, and it was her opinion, to
corroborate that there hed been sexud rd aions between the two of them.

Therefore, theevidenceisadmissbleto provethat hehed [ lustful, lascivious dispodtion
towards this particular victim, epecidly in the incddent where we have a child under the
age of consent.

* * * *

Therefore, the Statewould arguethat the defenserequest to suppressthat evidenceshould
be denied. Although heis not charged inanindictment with any other offenses other then
the two dleged inddents, they are part of a series of ongoing incidents, and
that is part of the State's proof in this case as to the motive, plan and
preparationunder 404 (b) which saysthat thisevidenceisrelevant and is
not preudicial to the defendant.

(emphasis added). Thetrid court mede an inquiry into the probative vdue of theevidence. Thetrid judge

and prosacution continued the discusson and Sated the following:
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The Court:

Ms. Peterson [State]:

the admisshility of the towd.

The trid court specificdly cited Barbetta v. State, 738 So.2d 258 (Miss. Ct. App. 1999)

All right. Ms. Peterson, the Court does have an inquiry
here.  How is this evidence probdive agand this
defendant when there is no evidence thus far that the
towd is connected with this defendant.

Your Honor, in the State's case we will also be
presanting evidence in which the defendant had dated
that he did not have sexud rdaions with any person in
this househald. This victim is going to tetify to severd
incidents that occurred between hersdf and the
defendant. And she brought thisin an effort to proveto
someone that sexud relaions had occurred.

Asto the credihility of that, that would be a question for
the jury to decide asto whether or not her presarving thet
wasanintent to provethe other sexud inddents. And for
that reason the State is asking thet the towe be admitted
for the limited purpose of her saying | preserved this
because thisiswhat happened to me.

140. Thetrid court took the arguments under advisament and reviewed case law prior to meking its
decison. Initsandyds thetrid court addressed the arguments thet counsd made concerning rdevancy,
probative vaue versus prgjudicia effect, and Rule 404(b) exceptions. In addition, the trid court cited a

line of caselaw and gave alengthy on-the-record andlys's of the cases and their rdlevance to the issue of

(testimony concerning prior touching of victim's breests and ingde her shorts was admissble as alugtful
digpogtion of vidim); Crawford v. State, 754 So.2d 1211 (Miss 2000) (testimony concerning prior
sexud contact with victim for over Sx monthswas admitted); and White v. State, 520 S0.2d 497 (Miss.

1988). Initsdecison, thetrid court Sated in part:

And findly in discussing this issue, the Court in the Crawford case noted, and having
referred to anumber of Missssppi caseswhichit conddered thesame or subgtantidly the
same isue, the Court hdd that such evidenceisadmissblein thislimited Stuation to show

13



1142.
and thelink between Waker and thetowd. At the hearing, Detective Harrison testified thet in her opinion,
the girl kept the towd to corroborate her dlegetions of rgpe by Waker. Also, the Sate argued thet the

towd aded in proving aseries of sexud incidents between Waker and thegirl. Thetrid court ultimately

appdlant’s ludful, lasaivious digpogtion toward his particular victim, espedialy wheress
here the victim was under the age of consant.

And the court sad findly that most recently this Court has again hed thet it wasnot error
to permit testimony of previous sexud offenses between the gopdlant and hisvictim, ating
Woodruff versus Sate. It goesonto say thereé snathing in this caseto didinguish it from
any of these previous cases.  Therefore, assgnment of aror is without merit in the
Crawford case.

The State in this case, the subject case, is teking the pogtion thet it is - - thet this prior
sexud act with the prosecuting witnessin this case is rdevant to prove the materid issue
of - - other than the defendant’ s character, and that the probative vaue of the evidence
outweighsthe preudicia effect.

Based upon the Barbetta decison and the Crawford decison, the Court finds thet the
evidencein this case would be admissble And therefore, the maotion to suppressiit will
be denied.

Thetrid court heard and congdered Walker’ sargument relating to corroboration of thetestimony

concluded that the towe was admissble despite Wadker' s arguments

143. The State assarted that the purpose for admitting the towd was to show the lusiful, lascivious
digpostion of Waker toward the child. The prosecution aso argued that towd was to corroborate the

sexud incidents between Waker and the girl and thet these were are part of aseries of ongoing incidents

which proved mative, plan and preparation under 404 (b).

4. ThisCourt hddinWebster v. State, 817 S0.2d 515, 520 (Miss. 2002), that “[u]sudly, evidence
of another crimeisnat admissble. However, this Court has held thet evidence of aprior crimeor act may

be admitted to show identity, knowledge, intent, or motive” (atationsomitted). See also M.R.E. 404(b).

In Crawford, this Court hdd that:
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Determining whether to admit evidence under Rule 404(b) requires atwo part andyss.
The evidence offered mug (1) be rdevant to prove a maerid issue other then the
defendant's character; and (2) the probative vaue of the evidence must outweigh the
prgudicid effect.” Puckett, 737 So.2d a 365. Rule403isan ultimatefilter throughwhich
dl otherwise admissble evidence mug pass. Jenkins v. State, 507 So.2d 89, 93
(Miss.1987). Thetrid judge correctly admitted testimony of prior sexud acts, which took
place over saverd months prior to Crawford's actudly engaging in sexud intercoursewith
the victim. It was not eror to permit testimony of previous sexud offenses between
Crawford and the victim, his Sepdaughter. White v. State, 520 So.2d a 499 (citing
Woodruff v. State, 518 So.2d 669 (Miss.1988)).

* * * *

[T]his Court hdd thet such evidence is admissble in this limited Stugtion to show
gopdlant's lusful, lascivious dispogtion toward his particular victim, especidly where, as
here, thevictim was under the age of consent. Mot recently, this Court hasagain held that
it was not error to permit testimony of previoussexud offensesbetween gppdlant and his
vidim. Woodruff v. State, 518 So0.2d 669 (Miss1988). Thereisnothing in this caseto
diginguish it from any of these previous cases Therefore, this assgnment of aror is
without merit. White v. State, 520 So.2d at 499-500.

The trid judge was correct in admitting the tesimony under Rule 404(b) regarding prior
sexud oontact with Crawford.

Crawford, 754 So.2d at 1220-21. In reeching the decison that the towd was admissible pursuant to

M.R.E. 404(b), thetria court necessarily conddered itsrelevancy and whether it passad thebaancing tet
purstiant to M.R.E. 403. Thetrid court spedificdly dted Crawford and its two-part test. | findthet the

evidence is dearly admissble to prove the lusful intent of Waker, as wdl as, his and mative and

knowledge.

145. The mgority rdiesheavily uponWinston v. State, 754 So.2d 1154 (Miss. 2000), acapita rape
case. Despitethemgarity'seffort to disinguish Winston from thefactshere, however, | bievethe cases

tobesmilar. Frg, whatever way thefacts of each case may be explained, thejuries, asthetriersof fact,
weighed the credibility of the witnesses and heard the tesimony of the victims, family members, doctors

and policeinvedigators and convicted both Walker and Wilson. Itistruetheat the victim herehed no rape
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kit performed nor were any palice cdled immediady following the dleged incidents of rgpe, however,
neither or these two facts are essantid to e rgpeconviction. Indeed, thevictimin Winston hed argpekit
performed but it provided no evidence. The mgority dates that physcd evidence is not needed for a
cgpitd rgpe conviction. However, the mgority then suggests or harps on the fact that because argpe kit
was hot performed and because the palice were not immediatdy contacted and invedtigating thecaseis
therefore lacking evidence to support aconviction. These actionsare not necessary for argpe conviction,
dbeit, having thistype of evidence in every rape case may increase the likdihood of rgpe convictions
6. Further, herethetowd wasoffered to show thelustful, lascivious digpogtion of Walker toward the
child, to corroborate the sexud incidents between Waker and the girl and that these were are part of a
series of ongoing inddents which proved mative, plan and preparation under M.RE. 404 (b). Thisand
other facts as discussad here and in the next issue were enough to support argpe conviction.

7.  Hee thevicim dso saw aphysdan and had amedicd exam. In addition, the girl tedtified thet
Waker had akey to her home, thus providing access tothegirl. Themother testified that Waker Sayed
a the house many times when she was not present. The mother had taped telgphone conversations
between Waker and the girl inwhich he sated the girl was “sexy and gppeding’ and that he loved her.
Thejury dso heard the conflicting testimony thet the girl first Sated that her brother rgped her. Later, the
girl denied having sex with her brother and stated thet Walker threstened to hurt her and her family if she
told anyone about having sex. Despite this conflict in the testimony, the jury found Waker guilty of rgpe.
8. Thefact that thevictim heredid not immediatdy run out and have argpekit performed and call the
palice asinWinston, isnot persuagve. Thisisespedidly so when the performance of the rgpe kit did not
ever produce any subdantive resultsin Winston. Thetwo cases seem to bail down to testimony and

witness credibility, and in both cases the juries convicted each defendant.  Although perhaps hepful for
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the successful prosecution of acase, argpe vicim does not have to immediatdy run and have argpe kit
test, cdl the police and see a doctor in order to sustain a conviction of rgpe agangt an aggressor.
Therefore, | find the mgority’ s rdiance upon Winston unpersuasive aswel.

9. Wadker ds0 arguesthat thetrid court did not sua sponte give alimiting indruction concaring the
admisshility of the evidence. Itistruethat the trid court did not give agpedific indruction concarning the
limited admissibility of the towd. However, the trid court did grant the Court's indruction, C-1, which
addressed the weight and credibility of witnesses A review of the record shows thet Walker did not
request a limiting ingruction pertaining to the towd. He did request an indruction, D-7, concarning a
child’ stesimony which was refused by the trid court. However, indruction C-1 given by the trid court
provided thet the jury wasto resolve the issue of witness credibility and any conflictsin tesimony.

150. InWebster v. State, 754 So.2d 1232, 1240 (Miss. 2000), this Court gpplied aharmlesserror
andyssto M.R.E. 404(b) issues of admissihility of evidence. “[W]ehold that harmless eror andyssis
goplicable in cases where the trid court does not suia sponte give the required limiting ingtruction when
M.R.E. 404(b) evidenceisadmitted.” Id. This Court conduded that the evidence of Webgter'squilt was
ovewhdming and afirmed ontheissue. 1d. See also Lofton v. State, 818 So.2d 1229, 1235 (Miss.
Ct. App. 2002). Here, there was ovewhdming evidence of Waker’'squilt. Therefore, in theface of the
overwhdming evidence that Waker had sexud rdations with this 13-year-old girl, the arror, if any, is
hamless. Trid courts should be diligent and continue to give limiting ingructions where warranted sua
sponte. By thesametoken, afalureof providing theingruction may be consdered harmlessaror insome

cass asinthe cae a hand.
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151. Thetrid court did not err by denying adirected verdict or in the dternative denying amation for

new trid and JN.O.V. Snce the evidence was suUfficient to sudain ajury verdict.
A. Directed verdict/ J. N.O.V.

Standard of Review

152. InJefferson v. State, 818 S0.2d 1099, 1110-11 (Miss. 2002), this Court held that the sandard
of review for denids of mationsfor directed verdict, judgment notwithstanding the verdict and a request
for a peremptory indruction isthe same. A directed verdict, judgment notwithsdanding a verdict and a
request for peremptory indruction al chdlenge the legd sufficiency of the evidence presanted a trid. 1d.
"Since each requires condderation of the evidence before the court when made, this Court properly

reviewsthe ruling on the last occasion the chdlenge was medein the trid court. This occurred when the
Circuit Court overruled [the] motion for INOV." McClainv. State, 625 S0.2d 774, 778 (Miss. 1993)
(atingWetzv. State, 503 So.2d 803, 807-08 (Miss. 1987)). Seealso Edwardsv. State, 800 So.2d
454, 462 (Miss. 2001) (The standard of review for a INOV and a directed verdict are the same and
implicate the suffidency of theevidence All chdlengethelegd aufficiency of theevidence. The gppdllate
court properly reviews the ruling on the last occason the chalenge was made in the trid court, when the
Circuit Court overruled the INOV).
1653. Waker chdlengesthe aufficiency of the evidence. He assarts that he denied having sex with the
agirl, hewas nat respongble for the semen on the towd, the samen was not identified ashis and the girl’s
brother hed sex with her. Walker rdieson Crawford v. State where this Court held thet:

[Olur case law dearly holds that the unsupported word of the victim of asex arime is

auffident to support aguilty verdict wherethet tesimony isnot discredited or contradicted

by other credible evidence, especidly if the conduct of the victim is consgtent with the
conduct of onewho has been victimized by asex aime.
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Crawford v. State, 754 So0.2d 1222 (aiting Collier v. State, 711 S0.2d 458, 461 (Miss. 1998)). In
his argument, Waker makes much of the fact that the girl’ stestimony isalegedly uncorroborated and her
testimony contredicted itsdf.

154. Thetesimony of thegirl wasnot contradictory nor uncorroborated.  The maother tedtified that she
met Walker in 1999. Waker spent time & her house with the children. The mother gave Waker akey
to the hame to dore deaning supplies usad in thar after hours deaning service: Therefore, Walker hed
complete accessto the home. The girl dso tedtified thet Waker was given akey to the home.

155.  The mother suspected that there was an improper rdaionship between Waker and the girl after
lisening to recorded telegphone conversations. The mother described Waker spegking to the girl “notin
afatherly way” dter ligening to aconversstion with thegirl. Inafew of the conversations, Walker dated
that he loved the gil. He ds0 daed that he found the girl “sexy and gopeding” The mother dso
confronted Walker on the tdegphone about having sex with the girl, which he denied.

156. Thegirl told her mother of sexud incidentsthet occurred between hersdf and Walker and her. At
the time of these indidents, thelast of which occurred in August 2000, the girl was @ mogt 13 years old.
A birth cettificate confirmed thet the girl was born in Sgptember 1986. In April 2000, the girl was
examined by Dr. Hampton. The doctor could not confirm vagind penetration nor rectal penetration.
However, the doctor did confirm afissure or tear intherectum. Thegirl told Dr. Hampton thet her brother
had sex with her. The girl later sated that she did not tell the doctor the truth because Waker had
threastened her. Dr. Cloy examined the girl on Augugt 23, 2000. He determined that her hymen was not
intact which indicated thet it was possble that there hed been sexud ativity.

157. Deective Harrison testified to the sexud incdentsbetween Waker and thegirl. Detective Harrison

dated thet & thetimeof theinddentsWaker was45 yearsold, gpproximatdy 31 yearsolder thanthegirl.
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She dated that Walker dlegedly wiped himsdf on atowd after anincidentin 1999.  Thegirl wrapped the
towd in another towe and the mother later gave the towe to police. Detective Harrison d <o testified thet
Waker had sex with the girl in June 2000 and August 2000.

158. Thegil tedtified to the towd incident in 1999 and the two rgpesin June 2000 and August 2000.
During both the rapes, Walker pulled her shortsto the Sde and put hispenisinto her vagina. Shetedtified
thet she was raid to tel anyone about the incidents because Welker hed threstened to hurt her and her
family.

f59. Attrid, thegirl vehemently denied ever having sex with her brother. Shedid acknowledgethat she
tald thedoctor thet shehed sex with her brother, however, she sated that Walker hed threatened her. She
told her mother that she and Walker had not had sex when the mother confronted Walker a school.
Again, she gated thet she denied the rdationship because Walker had threstened her.

160. Clealy, Wdker had akey and accessto the girl’shome. The girl was born in Sgptember 1986
and wasonly 13 yearsold & the time of the lagt indident in August 2000. Walker was 45 years old and
31 years older then the girl. At trid, the girl pogitively identified Walker as the person who had sexud
intercourse with her. Thegirl told both the mother and Detective Harrison about dl the incidents between
Walker and her. Themather hed tgped conversations between Waker and the girl in which he sated that
he loved the girl and that she wias “sexy and gopeding.” Dr. Cloy tetified thet the girl’ s hymen was nat
intact which could indicate sexud activity. The girl dated that Walker threstened her.  Because of this
threet, the girl denied having sex with Walker to her mother and told the doctor thet she had sex with her
brother, not Waker. Thus, the evidenceis legdly sufficient to support thejury's verdict in this case, and
thetrid court did not abuseits discretion in denying the mation for INOV.

B. New Trial Motion
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Standard or Review

61 “A mationfor new trid chdlengestheweght of the evidence A reversd is waranted only if the
lower court abused its discretion in denying amotion for new trid.” Webster v. State, 817 So.2d 515,
518 (Miss. 2002).

62. InEdwardsv. State, 800 S0.2d 454, 464-65 (Miss. 2001), this Court held that it has limited
authority to interfere with a jury verdict. The Court congders dl the evidence in the light thet is most
conggent to the jury verdict. I d. “The prosscutionisgiven ‘ the bendfit of dl favorableinferencesthat may
reasonably be drawn from theevidence” 1 d.

163. Here thegirl identified Waker asthe person that had sexud intercourse with her. Walker had a
key and access to the girl’shome. The girl told her mother and the police about the sexud incidents
between Walker and hersdf. Dr. Cloy determined thet the girl’ shymen was not intact which could signify
sexud activity. Waker hed thregtened the girl if she told anyone about having sex with him. Tegped
telephone conversations with Walker and the girl indicated an intimate rdaionship. Waker tald the girl
that heloved her and thet shewas"sexy and gopeding.” A birth cartificate confirmed thet the girl wasborn
in September 1986, meking her 13 yearsold a thetime of the lagt incident in August, 2000. Waker was
45 yearsold a the time of theincident.

64. Thejury had the option of finding Walker nat guilty or guilty on the two counts of Satutory rape.
However, thejury found beyond a reasonable doubt that Walker was guilty of both counts of setutory
rape. Thetrid court did not abuseits discretion in denying Waker's mation for new trid. Reviewing the
evidenceinthelight thet ismogt consgtent tothejury verdict, thereissubgtantid evidencein the record thet
reasoneble and fair-minded jurors would have found Walker guilty of satutory repe.

165.  For thesereasons, | dissent and would &ffirm the judgment of the Hinds County Circuit Court.
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COBB, P.J., JOINSTHISOPINION IN PART.

RANDOLPH, JUSTICE , DISSENTING:
166. | regpectfully dissent because the mgarity ersin holding thet the towe was inadmissible under
M.RE. 403. All issuesregarding the prosecution’ sfailure to saentificaly link the towd to the defendant
go to the weight of the evidence, nat its admissibility. The victim's testimony, in which she positivdy
identified the towd that she secured following one of theincidents, was asufficient basisfor the admisson
of thetowd.
67. Assuming, arguendo, thet the towd was improperly admitted, thereis sufficient other evidenceto
afirm the conviction. Accordingly, any aror in admitting the towd was harmless
168.  For these reasons, | would &firm the circuit court’ s judgment.

COBB, P.J.,,AND EASLEY, J.,JOIN THISOPINION.
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